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27 February 2023 

Division 2  

Department of Treaty and Law 

China National Intellectual 

Property Administration 

No. 6 Xitucheng Road 

Haidian District 

Beijing  100088 

People’s Republic of China 

 

Via Email: tiaofasi@cnipa.gov.cn 

 

Re: Draft Amendment to the Trademark Law of the People’s Republic of China (Draft 

for Comment) 

  

Dear China National Intellectual Property Administration: 

 

The Intellectual Property Owners Association (IPO) appreciates the opportunity to 

respond to the request for comments on the “Draft Amendment to the Trademark Law of 

the People’s Republic of China (Draft for Comment)” published on January 13, 2023. 

IPO is an international trade association representing a “big tent” of diverse 

companies, law firms, service providers and individuals in all industries and fields of 

technology that own, or are interested in, intellectual property (IP) rights. IPO 

membership includes over 125 companies and spans over 30 countries. IPO advocates for 

effective and affordable IP ownership rights and offers a wide array of services, including 

supporting member interests relating to legislative and international issues; analyzing 

current IP issues; providing information and educational services; supporting and 

advocating for diversity, equity, and inclusion in IP and innovation; and disseminating 

information to the public on the importance of IP rights. 

 

IPO’s vision is the global acceleration of innovation, creativity, and investment 

necessary to improve lives. The Board of Directors has adopted a strategic objective to 

foster diverse engagement in the innovation ecosystem and to integrate diversity, equity, 

and inclusion in all its work to complement IPO’s mission of promoting high quality and 

enforceable IP rights and predictable legal systems for all industries and technologies.   

 

IPO is grateful for this opportunity to share feedback.  IPO appreciates the aim of 

the China National Intellectual Property Administration (CNIPA) to try to improve the 

trademark system through this amendment.  Our organization hopes that our comments 

below will be helpful during the process of finalizing the Trademark Law of the People’s 

Republic of China. 
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General Comments 

IPO believes that international harmonization of trademark laws and procedures 

can have many benefits, including leading to a more predictable, transparent, and user-

friendly trademark system.  An important part of such harmonization is having consistent 

grounds for rejections of trademarks, such as those recognized in international treaties. 

 The draft amendments, in many instances, introduce prohibitions on the use or 

registration of trademarks that would be unobjectionable in many other countries.  Such 

prohibitions include where such use or registration would be contrary to what is 

described generally as “national interests,” “public interest,” “public order,” and “good 

customs.”1  IPO notes that these prohibitions in the draft law will lead to trademarks that 

would be unobjectionable in many other countries being rejected in China.  Removing 

these prohibitions would give trademark owners clearer guidance as to when their 

trademarks or their exercise of their trademark rights might be seen to be objectionable.  

Should the prohibitions not be removed, IPO would suggest that trademark owners be 

given an opportunity to respond to any such objections and that the circumstances in 

which trademark rights are prohibited for the above reasons be limited, specified, and 

clear. 

Comments on Specific Articles  

IPO also has the following comments on specific articles in the draft trademark 

law. 

Article 5 – Application for Trademark Registration. This article introduces the 

requirement that a person seeking to register a trademark must have used “or committed 

to use” the trademark. IPO is concerned that the requirement that an applicant who has 

not yet commenced use of its mark in China must be “committed to use” such mark sets 

too high a threshold for registration. For example, many trademark owners will likely be 

interested in obtaining registrations at early stages in their planning and may not be fully 

committed to use until a later date.  Additionally, trademark owners may also be 

interested in “defensive registrations” in China.  

Accordingly, IPO suggests that a party who has a legitimate interest in a 

trademark based on its use of that mark in other jurisdictions should be permitted to file 

an application to register the mark in China without being required to have a commitment 

to use the mark in China. 

 
1 The following summarizes some of the prohibitions included in the draft amendment:  

Article 7 (Trademark owners shall not abuse their trademark rights to damage the national interests, the 

public interest…); Article 14 (A trademark which is applied for shall not violate public order and good 

customs); Article 15 (The following signs shall not be used as trademarks: … those…having other 

unhealthy influences); Article 22 (An applicant shall not apply for registration of a trademark which is 

detrimental to the interests of the State or the public interest or has other significant unhealthy effects); 

Article 27 (Where the intellectual property administrative department of the State Council finds that a 

trademark applied for registration obviously has significant unhealthy effects, it shall not accept the 

application); Article 49 (A registered trademark may be revoked if the use of the mark has seriously 

impaired public interests and cause significant unhealthy effects). 
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Article 21 – Repeated Registration/Application. There is an exception to the 

general prohibition against a trademark owner filing a new application for a mark that it 

has previously registered or applied to register in circumstances where the applicant 

agrees to cancel the original registered mark.  It is, however, unclear what would happen 

in the scenario where a trademark owner files a first application, realizes subsequently 

that there is a flaw in the application, and then withdraws the first application and files a 

new application.  

IPO suggests, for clarity, that the legislation provide an exception to the 

prohibition such that a trademark owner can file a new application if it voluntarily 

cancels the first application.  IPO also suggests that an applicant who is appealing the 

rejection of its application should also be entitled to file a “back-up application” while 

that appeal is pending. 

In addition, IPO suggests removal of the requirement in subsections (2) and (4) 

that the non-renewal or failure to file evidence of use be due to reasons not attributable to 

the applicant.  This suggestion is made on the basis that there may have been legitimate 

reasons at the relevant time for why the trademark owner chose not to renew its 

registration or submit evidence of use and so its subsequent decision to file a new 

application for its trademark would not be abusive. 

Article 36 – Trademark Opposition. This article provides for a reduction in the 

opposition period from three months to two months. IPO suggests that the law provide 

that the opposition period may be extended for up to one month upon request and with 

reasonable cause. It is expected that the additional time may provide the relevant parties 

with an opportunity to negotiate a resolution to their potential dispute. 

Article 38 – Review of Refusal. The 15-day deadline for seeking review of a 

refusal and the 30-day deadline for appealing a refusal are often problematic for many 

foreign applicants who need additional time to complete these tasks due to the challenges 

associated with being located abroad. We therefore suggest that these deadlines be 

increased to 30 days and 60 days, respectively. 

Article 39 – Examination of Opposition. The draft amendment removes language 

that currently permits an opposed party who is dissatisfied with the decision of 

disapproval made by CNIPA during an opposition proceeding to request that CNIPA 

review the decision, before appeal to the people’s court.  IPO suggests maintaining the 

current provision in the law. Permitting the opposed party to first request review by 

CNIPA can reduce burdens on the opposed party, especially a foreign party, to meet the 

procedural requirements that would be required in a suit at the people’s court. This could 

also help reduce the already high workload of the court. 

Article 42 – Suspension of Procedure. The draft amendment provides that 

examination and hearing before CNIPA “may” be suspended if the determination of prior 

existing rights must be based on the outcome of another case before the people’s court. 

IPO suggests that “may” be replaced with “shall.” This suggestion is made because it 
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may not be efficient for CNIPA to continue with examination and hearing if an issue that 

can affect the outcome of the examination and hearing is still being determined by the 

people’s court or an administrative organ. 

Additionally, IPO would suggest removing the proposed amendment that would 

compel the people’s court to conduct its trial based on the facts as they existed at the time 

of the decision which is the subject of the appeal/review. IPO believes that if there has 

been a change in the status of the relevant trademark(s) between the time of CNIPA’s 

decision and the review/appeal before the people’s court, it will be most efficient to take 

this change in status into account.  

Article 96 – Information Disclosure Obligation. IPO applauds China’s expressed 

commitment to, among other things, publish trademark information in a complete, 

accurate and timely manner. It would be preferable if Article 96 contained more details 

regarding the data and documentation that will be made publicly available. 

 

*** 

IPO thanks CNIPA for its attention to IPO’s comments submitted herein, and 

welcomes further dialogue and opportunity to provide additional comments. IPO has 

enclosed this letter as translated herewith. 

 

Sincerely, 

 
Karen Cochran 

President 

 

Enclosure 


