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10 August 2020

Mr. Shen Chunyao

Chairman, Legislative Affairs Commission, Standing Committee of the National

People’s Congress of the People’s Republic of China
No. 1, Qianmen Street W

Xicheng District

Beijing 100805

People’s Republic of China

Via Courier

Re: The Eleventh Amendment to Criminal Law of the People’s Republic of China

(Draft Revision)
Dear Chairman Shen:

The Intellectual Property Owners Association (IPO) appreciates the
opportunity to respond to the request for comments on the Eleventh Amendment
to Criminal Law of the People’s Republic of China (Draft Revision) (“Draft
Revision”) published on 3 July 2020.

IPO is an international trade association representing companies and
individuals in all industries and fields of technology who own, or are interested
in, intellectual property rights. IPO’s membership includes 175 companies and
close to 12,000 individuals who are involved in the association either through
their companies or as inventor, author, law firm, or attorney members. IPO
membership spans over 30 countries.

IPO advocates for effective and affordable IP ownership rights and offers
a wide array of services, including supporting member interests relating to
legislative and international issues; analyzing current IP issues; providing
information and educational services; and disseminating information to the
public on the importance of IP rights.

IPO appreciates the issuance by the National People’s Congress,
Legislative Affairs Commission of the Standing Committee, of amendments to
the Criminal Law, particularly as it relates to Article 219 on the protection of
trade secrets.
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General Comment

IPO recognizes the importance of strengthening the criminal judicial protection of
intellectual property rights afforded to rightful owners. As such, criminal actions certainly
serve as a deterrent (i.e., imposing fines and/or imprisonment) in combatting trade secret
infringement; however, from the IP rights owner’s standpoint, there are not enough criminal
actions to serve as a sufficient deterrent or as an adequate substitute for the civil remedies
of a temporary restraining order or preliminary injunction (which are often sought by the
trade secret owner).

We also wish to emphasize that not only criminal actions, but also civil actions for
trade secret infringement, need to be further strengthened so as to provide the IP rights
owner with a reasonable legal avenue of relief. Taking into consideration that discovery is
very limited, we recommend shifting the burden of proof to the alleged infringer in civil
actions under the following circumstances:

If the right owner submits preliminary evidence that can reasonably indicate
a plausible inference that a factual predicate exists that (1) the right owner
has taken corresponding confidentiality measures for the claimed trade
secret, and (2) the defendant has access or opportunity to obtain the claimed
trade secret, and (3) the court holds that the possibility of infringing the
trade secret is relatively high, then the defendant shall prove that the claimed
trade secret is not a trade secret under the Anti-Unfair Competition Law of
the People’s Republic of China because, for example, the claimed trade
secret was already known by the public, or was not infringed, or that the
right owner failed to take appropriate confidentiality measures.

Article 219

Article 219 replaces the standard “brings significant losses” with a broader
“circumstances are serious” standard (or “circumstances are particularly serious” for greater
punishment). We note from Article 4 of the current draft Several Issues Concerning the
Specific Application of Law in Handling Criminal Cases of Intellectual Property
Infringement issued by Supreme People's Court and Supreme People's Procuratorate,
which provides examples in reference to the original “brings significant losses” standard,
that the original language was intended to cover primarily economic considerations. With
the change to the new “circumstances are particularly serious” language, we understand that
the intention is to capture a broader range of egregious conduct to be subject to criminal
liability.

In view of this expanded scope, we are concerned about prescribing a general
“should know” standard for determining criminal liability without further elaboration or
specific guidelines in the trade secret context. Because mental state is a subjective
determination, we recommend that “should know” be replaced with “intentionally
disregards clear evidence” to capture instances where the accused infringer had clear
evidence indicating that the trade secrets were improperly obtained but intentionally
disregarded such evidence, and claims lack of actual knowledge in an attempt to avoid
liability. Therefore, we respectfully suggest the following revision:
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Whoever acquires, uses, or discloses other people's trade secrets, when he
knows or sheuldknew intentionally disregards clear evidence showing
that these trade secrets are acquired through the aforementioned means, is
regarded as infringing trade secrets.

We thank the National People’s Congress, Legislative Affairs Commission of the Standing
Committee, for the attention to IPO’s comments submitted herein, and we welcome further
dialogue and opportunity to provide additional comments.

We have enclosed this letter as translated herewith.

Sirlcerely,
It
. Z y

Daniel J. Staudt
President
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