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27 July 2020

Supreme People’s Court
27 Jiaomin Alley
Dongcheng District
Beijing, P.R.China

VIA EMAIL: spcip2020@163.com

Re:  Official Reply from the Supreme People’s Court on the Application of
Law in Disputes Involving Online Intellectual Property Rights
Infringement

To the Supreme People’s Court:

The Intellectual Property Owners Association (IPO) wishes to thank the
Supreme People’s Court (hereinafter referred to as the “SPC”) for the
opportunity to respond to the request for comments on the draft “Official Reply
from the Supreme People’s Court on the Application of Law in Disputes
Involving Online Intellectual Property Rights Infringement” (hereinafter
referred to as the “Official Reply”) published on 10 June 2020.

IPO is an international trade association representing companies and
individuals in all industries and fields of technology who own, or are interested
in, intellectual property rights. IPO’s membership includes 175 companies and
close to 12,000 individuals who are involved in the association either through
their companies or as inventor, author, law firm, or attorney members. IPO
membership spans over 30 countries.

IPO advocates for effective and affordable IP ownership rights and offers
a wide array of services, including supporting member interests relating to
legislative and international issues; analyzing current IP issues; providing
information and educational services; and disseminating information to the
public on the importance of IP rights.

We appreciate the SPC’s issuance of clarifications in response to requests
by local courts concerning disputes over online infringements of intellectual
property rights. The Official Reply, along with the Guiding Opinions of the
Supreme People’s Court on the Trial of Intellectual Property Disputes Involving
E-Commerce Platform (“Guiding Opinions”), will help provide greater
consistency in the application of measures to protect IP rights holders and parties
conducting business via e-commerce platforms.

We provide below our comments on the Official Reply.
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INTELLECTUAL PROPERTY OWNERS ASSOCIATION
27 July 2020

As a general comment, we noticed that the Official Reply includes provisions that
overlap in principle and subject matter with the Guiding Opinions also issued on 10 June
2020. To the extent there is overlap and inconsistency between the two documents, we
respectfully recommend that the Guiding Opinions, which provide greater specificity, take
precedence.

Article 2

Avrticle 2 addresses liability of the internet service provider and the operator of the
e-commerce platform after receiving the notice given in accordance with the law by an
owner of an intellectual property right. In order to prevent frivolous actions, IPO suggests
that such notice should be supported with substantiating evidence, as shown below:

After receiving the notice given in accordance with the law with
substantiating evidence by an intellectual property right owner, if the
internet service provider and the operator of the e-commerce platform fail
to take necessary measures to delete, or block, or disable relevant links, it
shall be jointly and severally liable with the internet user or the operator
on its platform with regard to the additional injury or damage.

Article 4

Article 4 provides that where notice of a complaint or lawsuit has not been received
“within a reasonable period of time” after the statement of non-infringement is forwarded
to the right holder, then the Internet service provider or e-commerce platform operator shall
terminate the existing measures in a timely manner. What is considered a “reasonable period
of time” is often subject to dispute, and we note that the same principle is addressed in the
Guiding Opinions under Article 11. To protect the rights of all parties involved, and for
consistency with the Guiding Opinions, we recommend the following:

Where the Internet service provider or e-commerce platform operator
doesn’t receive any notice that the right holder has filed a complaint or
lawsuit within a—reasenable—period—of-time 25 working days after the
forwarded statement reaches the right holder, it shall terminate measures
that have been taken in a timely manner.

Article 5

Inasmuch as (i) Article 10 of the Guiding Opinions (“Article 10”) and Article 5 of
the Official Reply (“Article 5”) are both directed to a malicious declarer, (ii) Article 10
provides a list of factors that may be taken into account in determining whether the statement
by the declarer is malicious and (iii) to promote consistency between Article 10 and Article
5, it is respectfully submitted that the factors enumerated under Article 10 be incorporated
into Article 5 as follows:

Where the submission of @ malicious statement that may be determined by
the factors listed pursuant to Article 10 of the Guiding Opinions of the
Supreme People’s Court on the Trial of Intellectual Property Disputes
Involving E-Commerce Platforms results in termination of measures by the
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internet service provider or the operator of the e-commerce platform, which
causes additional injury or damage to the intellectual property right owner,
the people’s court may, at the request of the intellectual property right
owner, increase the liability of the malicious declarer with regard to the
additional part of the injury or damage.

Article 6

Avrticle 6 addresses the applicability of the Official Reply to pending cases. It is
respectfully submitted that the timing of whether the last instance of a case has “concluded”
be clarified. IPO proposes the following revision:

The Official Reply shall apply to the case of which the judgment for the last
instance has not been issued eenecluded. The Official Reply shall not apply
to the case of which the judgment for the last instance has been issued
eoncluded and the case of which the retrial has been applied for by the
party concerned or approved according to the procedure for trial
supervision.

We thank the Supreme People’s Court for the opportunity to comment, and we welcome
further dialogue and opportunity for cooperation.

We have enclosed this letter as translated herewith.

Sincerely,

/
v

Daniel J. Staudt
President

Attachment



