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Dear Director Meng: Pov Chenicol Co
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The Intellectual Property Owners Association (IPO) wishes to thank the Supreme | Sroqua woter

People’s Court (hereinafter referred to as the “SPC”) for the opportunity to respond Tanuja erde

to the request for comments on the drafts entitled “Implementation Plan for oLty a Hodad

Intellectual Property Judgment Enforcement”(hereinafter referred to as the Bill Harmon

“Implementation Plan”) and Guidelines for Intellectual Property Judgment e o Hoglund

Enforcement” (hereinafter referred to as the “Guidelines”), both of which were Thomas R, Kingsbury

published on March 15, 2020. Lol e
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IPO is an international trade association representing companies and individuals in VA’A:\E: &Klé;i'n?

all industries and fields of technology who own, or are interested in property rights.  Gooole

IPO’s membership includes 175 companies and close to 12,000 individuals who are General il

involved in the association either through their companies or as inventor, author, law Caterpilor nc.

firm, or attorney members. IPO membership spans over 30 countries. “:'Z,Zéf!hl?':
Johnson Matthey

IPO advocates for effective and affordable IP ownership rights and offers a wide iy

array of services, including supporting member interests relating to legislative and Maciront

international issues; analyzing current IP issues; providing information and N oo Corp

educational services; and disseminating information to the public on the importance o

of IP rights. e ot
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We commend the SPC for the attention being given, through these drafts, to the elleteel Vemores

comprehensive strengthening of judicial protection for IP, ensuring that effective “Gilian Thackroy

judgments in intellectual property cases are implemented, and safeguarding the e hommaia:
legitimate rights and interests of all parties. We note that this is the first time that the """

SPC has addressed an implementation plan and guidelines for IP enforcement. We o ooty

very much welcome this initiative. These drafts also further support China’s P

commitments under Article 1.28 of the Phase 1 Intellectual Property Agreement by A e

providing detailed rules on how to effectively enforce an intellectual property Gonerol Counsel

judgment in China. i G sJ&
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More specific comments on the Implementation Plan and Guidelines are found
below.

Implementation Plan

The Implementation Plan embraces, in part, 2 ways to ensure the timely enforcement of
effective judgement and 9 ways to improve the implementation efficiency of judgment
enforcement. Our comments regarding this portion of the Implementation Plan are as
follows:

Article 2

IPO commends the SPC on the adoption of this provision. Enforcement powers such as
"seizure, detention, freezing" and orders to stop infringement should be limited to
measures that are in fact appropriate for the purpose of preservation of evidence to fairly
adjudicate legal disputes. There is potential for litigation abuse if a plaintiff tries to
obtain arbitrary or excessive seizure measures for preservation beyond what is required
to safeguard a fair litigation process.

Article 4

With respect to the network execution investigation and control system, we respectfully
recommend that in its efforts to improve efficiency in identifying property and
controlling the property under execution that the Implementation Plan should
specifically seek not only to ensure information security, but also the confidentiality of
such property. The value of such property can be adversely impacted if its
confidentiality is not maintained.

Article 8

Article 8 mentions that the Civil Procedure Law of the People's Republic of China and
its related Judicial Interpretations stipulate that the obligations of the subject of
enforcement in an intellectual property case could be carried out by a third party
appointed by the court, while the subject of enforcement bears the costs of execution.
For clarity purposes, we respectfully recommend that the following are explained:

. Qualifications on the third party to be appointed by the court;

. Limitations on the obligations to be carried out by the third party; and

. Measures to be taken if the costs of execution could not be recovered.

Article 9

Regarding the people’s court’s spirit of promoting simplified and streamlined cases, we
respectfully recommend that the Implementation Plan specifically set forth that
enforcement of IP judgments include “remedial action covering, as appropriate, both
compensatory damages and injunctive relief.” Emphasizing that the remedial relief
under the judgment can include both compensatory damages as well as injunctive relief
often strengthens the effectiveness of the judgment.
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Article 11

As per Article 2, enforcement powers such as "seizure, detention, freezing" and orders to
stop infringement should be limited to measures that are in fact appropriate for the
purpose of preservation of evidence to fairly adjudicate legal disputes. There is potential
for litigation abuse if a plaintiff tries to obtain arbitrary or excessive seizure measures
for preservation beyond what is required to safeguard a fair litigation process. In
particular, destruction of goods and the tools to manufacture goods is quite a rare
remedy in most patent and copyright cases. There are many examples of defenses in IP
cases where it is difficult at the initial stages of a case to assess the scope of IP rights and
whether there is a likelihood of finding infringement, thus destruction is an extreme
remedy subject to potential abuse by litigants. Accordingly, IPO recommends that
language from paragraph 2 of Article 2 be added to Article 11 as follows.

Advance the enforcement assistance work in accordance with the law, further
improve inter-department cooperation in the enforcement of intellectual
property judgments, strengthen the communication and coordination with
departments such as market regulation, customs and intellectual property, so
as to find and control infringing products, destroy infringing goods and the
tools used for infringement in a more timely and effective manner, ensure that
measures for preservation are limited to what is required to safeguard the
realization of legitimate rights and interests of applicants, and advance other
relevant enforcement work as well.

Article 12

IPO commends the SPC on the adoption of this provision. Transparency is essential to
the predictability and fairness of judicial decisions. At the same time, litigants should
not be forced to disclose their trade secrets in order to enforce their rights, or in order to
raise defenses to enforcement. This provision addresses both concerns. In order to
ensure compliance, IPO recommends that compliance measures for this provision be
adopted.

The Guidelines

The Guidelines provide detailed instructions regarding enforcement of IP civil,
administrative, and criminal judgments, with a focus primarily on civil actions.

IPO suggests that the guidelines should be revised to better balance competing
legitimate concerns. In particular, IPO is concerned that the guidelines do not
sufficiently distinguish enforcement measures for (1) preservation of documents for
discovery from (2) enforcing judgments and injunctive relief. This could enable
litigation abuse by a plaintiff who tries to obtain arbitrary or excessive seizure measures
for preservation beyond what is required to safeguard a fair litigation process. Applying
the same guidelines to both (1) and (2) would be confusing and likely would not be
appropriate in most cases. For instance, enforcement powers such as "seizure, detention,
freezing, forced transfer and sell-off" are not appropriate for the purpose of preservation
of evidence to fairly adjudicate legal disputes. IPO thus recommends that the SPC
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consider adopting provisions to balance the competing legal concerns of the parties, such
as those found in the U.S. Defense of Trade Secrets Act (DTSA, codified as 18 U.S.C. §
1836). For example, the DTSA includes the following provisions:

(b)(2)(A)(ii)(I11): The court may not adopt an enforcement measure unless
the harm to the IP owner outweighs the harm to the legitimate interests of the person
against whom seizure would be ordered and substantially outweighs the harm to any
third parties who may be harmed by such seizure.

(b)(2)(B)(ii): Providing for the narrowest seizure of property necessary to
achieve the legitimate objectives of enforcement and directing that the seizure be
conducted in a manner that minimizes any interruption of the business operations of
third parties and, to the extent possible, does not interrupt the legitimate business
operations of the person accused of infringement;

(b)(2)(D)(iii): Taking appropriate measures to protect the confidentiality of
seized materials that are unrelated to the infringement information ordered seized.

(b)(2)(H): A party may request that any material seized or to be seized that
is stored on a storage medium be encrypted.

Guidelines
Article 1

The specific scope of IP administrative cases lists copyrights, trademarks, and patents
but not, for example, trade secrets (although unfair competition is listed). This could
lead one to think that the types of IP cases subject to administrative action are limited to
those involving copyrights, trademarks, and patents. However, the list of IP civil cases
specifically recites, among other types of cases, those involving trade secrets as well as
unfair competition. Accordingly, we respectfully recommend that, in order to avoid any
confusion, Article 1 specifically add that the list of administrative IP cases is not limited
to those recited therein.

Article 2

IPO is concerned that this provision does not sufficiently balance competing
legitimate concerns because it discusses only preservation measures and fails to
discuss protective measures. A bond may not sufficiently compensate a defendant in
the event of litigation abuse, for instance, where a seizure is not limited to what is
required to show infringement. Thus, protective measures are required to protect a
defendant from such abuse. An example would be where an entire server is seized
even though only a portion of the server’s code is required for an infringement
analysis. IPO therefore recommends that the language underlined below, adapted
from language elsewhere in these annexes, be added to this provision.

The application for litigation preservation, the guarantee and its amount. For
cases in which the judgment is difficult to enforce or other damages are caused
to parties involved due to the act of one party or for some other reasons, the
other party may file an application to preserve properties of that party or order
it to perform certain acts or prohibit it from committing certain acts; where no
application is filed by parties involved, the people’s court may also, when
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necessary, issue a ruling to take preservation measures. The ruling shall
prohibit arbitrary seizure, over-standard seizure and excessive seizure, and
ensure that measures for preservation are limited to what is required to
safequard the realization of legitimate rights and interests of applicants. In
particular, the ruling shall provide that any trade secret or personal privacy
information known during the enforcement be kept strictly confidential and not
be disclosed in accordance with the law.

When the people’s court takes preservation measures, it may order the
applicant to provide guarantee; if the applicant fails to provide guarantee, the
court may rule that the application should be dismissed. When the people’s
court orders the applicant to provide guarantee for property preservation, the
amount of guarantee shall not exceed 30 percent of the preservation amount as
requested; where the property applied for preservation is a disputed subject
matter, the amount of guarantee shall not exceed 30 percent of the value of the
disputed subject matter. When the people’s court orders the applicant to
provide guarantee for act preservation, the amount of guarantee should be
equivalent to the losses that the respondent might suffer due to the enforcement
of act preservation measures, including reasonable losses, such as sales
revenue and custodian fees, from the products involved in the infringement
ordered to stop.

Article 7

IPO respectfully requests further clarification on the documents required to be
submitted by a foreign party applicant. For example, the concepts of “legal
representatives” and “main person in charge” may not exist or may take on a
different meaning in a foreign country, and therefore it would be helpful to include
“authorized representative” as an option when the applicant is a foreign person,
entity, or organization. IPO therefore recommends that the language underlined
below be added to 7(3).

Identification of the applicant. .........; when the applicant is a foreign legal
entity or other organization, the applicant should submit a certificate of good
standing and a certificate of identity of legal representative or authorized
representative thereof.

Articles 9 and 10

IPO is concerned that persons subject to enforcement sometimes evade enforcement
by transferring their properties to others. The enforcement applicant usually cannot
legally access the transfer information and must resort to courts for such
information. We therefore propose revising these articles as follows:

9. Methods for searching and discovering the properties of persons subject to
enforcement. During the enforcement, the enforcement applicant is responsible
for providing the clues of properties of the person subject to enforcement to the
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people’s court for verification and enforcement. The enforcement applicant
may also apply to the people’s court for ordering the person subject to
enforcement to report its properties or carrying out investigation in the
properties of the person subject to enforcement, including fund, personal
property and real property, and transfer information of the properties, through
the online enforcement inquiry and control system.

10. Penalties against persons subject to enforcement who violate the obligation
to report properties. Where the person subject to enforcement refuses to report
or misreports its properties and transfer information of the properties, or fails
to report within the prescribed time limit while without justified reasons, or
maliciously transfers its properties, the people’s court shall include it in the list
of defaulting persons subject to enforcement in accordance with relevant
provisions, and may, according to the severity of circumstance, impose fines
against or detain the person subject to enforcement or its legal agent, or the
main responsible person of relevant organization or the direct responsible
personnel; to the extent a crime is constituted, the violator shall be subject to
criminal liability.

Article 11

IPO’s concerns about this provision are similar to the concerns expressed above
about balancing competing legitimate concerns to prevent the potential for litigation
abuse, as well as those stated above about property transfers. 1PO recommends that
the language underlined below be added to this provision.

Which measures may the people’s courts take after the discovery of properties?
After discovering the properties of the person subject to enforcement, the
people’s court may, subject to specific circumstances, take such measures as
seizure, detention, freezing, forced transfer and sell-off. After discovering the
malicious transfer of the properties, the people’s court may determine the
transfer is void. The court shall prohibit arbitrary seizure, over-standard
seizure and excessive seizure, and ensure that measures for preservation are
limited to what is required to safeguard the realization of legitimate rights and
interests of applicants. In particular, the court shall provide that any trade
secret or personal privacy information known during the enforcement be kept
strictly confidential and not be disclosed in accordance with the law.

Articles 19 and 20

According to both of these Articles, the people’s court is required to examine any
written objections within 15 days. Often a party, and especially when involving trade
secrets, needs examination in far less time in order to ensure both the security and
confidentiality of the property are maintained. Accordingly, we respectfully
recommend that the examination be within 7 days. We also respectfully request, and for
the same reasons, that the time period of examination by the next higher level of the
people’s court be set forth in these Articles.
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Attached please find this letter as translated. We again thank you for permitting IPO to provide
comments and would welcome any further dialogue or opportunity to provide additional
information.

Sincerely,

Daniel J. Staudt
President

Attachment



