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17 December 2019

Ms. Jianhua Song

Chairman, Department of Legal Affairs

China National Intellectual Property Administration
No. 6, Tucheng Street W

Haidian District

Beijing 100088

People’s Republic of China

Email: tiaofasi@sipo.gov.cn

Re: Comments on Draft of the Amendment of the Examination Guidelines
Regarding Chapter 9, Part Il (12 November 2019)

Dear Chairman Song:

Intellectual Property Owners Association (IPO) appreciates the opportunity to
respond to the request for comments on the Draft of the Amendment of the
Examination Guidelines Regarding Chapter 9, Part 11 (Draft for Comments)
(“Draft”) dated 12 November 2019.

IPO is an international trade association representing companies and individuals
in all industries and fields of technology who own, or are interested in,
intellectual property (“IP”) rights. IPO’s membership includes about 175
companies and close to 12,000 individuals who are involved in the association
either through their companies or as inventor, author, law firm, or attorney
members. PO membership spans over 30 countries.

IPO advocates for effective and affordable IP ownership rights and offers a wide
array of services, including supporting member interests relating to legislative
and international issues; analyzing current IP issues; providing information and
educational services; and disseminating information to the public on the
importance of IP rights.

IPO commends the China Intellectual Property Administration (CNIPA) for its
efforts in improving patent quality and examination process of invention patent
applications containing algorithm or business rule and method features. Our
comments are as follows.

In general these guidelines provide needed direction to examiners on how to
distinguish between applications that meet the requirements of China’s patent
laws on the subject matter eligible for a patent, and those that do not.

The Patent Law of the People’s Republic of China (“China Patent Law”’) defines the
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mean new technical solutions proposed for a product, a process or the improvement
thereof.” Article 25 more specifically excludes subject matter such as “scientific
discoveries” and “rules and methods for intellectual activities” from patenting.

Distinguishing creations that meet these requirements from those that do not can be a difficult
exercise. The guidelines aid examiners in that effort by providing specific ways to analyze this
problem.

First, the guidelines helpfully clarify that "abstract algorithm or merely business rules and
methods” are not patentable. While IPO offers no opinion here on the appropriateness of this
approach, it does offer opinions on how the guidelines as drafted might be improved.

Second, the guidelines focus the analysis on “technical solutions” achieved by the claims,
helpfully stating “[i]f such claim states technical means in conformity with the laws of nature
taken to solve a technical problem and thus the technical effects in conformity with the laws of
nature are obtained, the solution provided by such claim is a technical solution” and therefore is
patentable.

Helpful as the guidelines are in general, IPO respectfully submits that the guidelines would
benefit from clarification in several areas, as follows.

6.1.2 Examination according to Article 2, Paragraph 2 of the Chinese Patent Law

The proposed guidelines state (emphasis added): “if respective steps of an algorithm involved in
the claim are closely related with the technical problems to be solved (for example, if the data
processed by the algorithm is data having exact technical meaning in a technical field, and the
execution of the algorithm can directly reflect the process of solving the technical problems by
utilizing the laws of nature and thus the technical effects are obtained), then the solution of the
claim usually belongs to the technical solutions stipulated in Article 2, Paragraph 2 of the
Chinese Patent Law.”

IPO respectfully submits that technical meaning should be dealt with from the angle of those of
ordinary skill in the art. Different people having different levels of expertise may have different
judgments regarding the exact technical meaning of data. Accordingly, IPO suggests that the
phrase “data having exact technical meaning in a technical field” be replaced with “data with
technical meaning understood by those of ordinary skill in the art in the technical area” to
emphasize that it is the knowledge of the ordinary skilled artisan in the relevant technical area
that should be considered.

6.2 Examination examples

Examples 1 and 2

Examples 1 and 2 in section 6.2 need clarification. Example 1 claims a mathematical model
without any technical problem, technical effect, or technical solution, and is not

patentable. Example 2 claims a specific technical solution for image processing using a
mathematical model in a neural network training algorithm, and is patentable.
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What needs clarification is that improvements to mathematical models that are not limited to a
specific application field may nevertheless be claimed in terms that include a technical problem,
a technical effect, and a technical solution and therefore should be patentable. For example, a
method of making a mathematical model may use technical means to do so. Such technical
means could be, for instance, a computer used for training the model. The method may achieve a
technical effect, such as reduced processing.

IPO proposes that a third example directed to technical solutions for methods of making and
using mathematical models be provided to clarify that such claims are patentable.

Example 10

The step 1) of the claim in example 10 already includes the determination of emotion
classification of the information in the collected information set, so the step 2) should be the
specific manner for determining the category of emotions in step 1), rather than a separate step.
Therefore, it is suggested to incorporate the content of step 2) as a part of step 1), as follows:

A method for visualizing the dynamic evolution of views, comprising:

Step 1) determining the membership degree and category of emotions of the
information in the ensemble of communication collected by a computing device,
wherein, the membership degree of emotions of the information represents how
much is the probability that the information falls into a certain emotion category,
wherein the category of emotions is

positive, neutral or negative ones, specifically: if the value r, which is the result
of p (the number of likes) divided by g (the number of dislikes), is larger than
the threshold a, the emotion is classified as positive; if the value r is smaller than
the threshold b, the emotion is classified as negative; if b <r <a (a > b), the
emotion is classified as neutral;

In the analysis section of Example 10, the proposed guidelines state: “even if the emotion
classification rules are different, the technical means used to color the corresponding data can
still be the same and does not require any change. That is, the aforementioned emotion
classification rule and the specific visualization means are not functionally supportive and
interactive with each other.”

IPO respectfully submits this statement cannot be supported by section 6.1.3 of the proposed
guidelines.

First, in section 6.1.3, the rule “if the execution of the features of business rules and methods in a
claim requires adjustment or improvement of technical means, then the features of business rules
and methods and the technical features can be considered functionally supportive of and
interactive with each other” is used to determine that business rules and method features and
technical features are functionally supportive of and interactive with each other. The specific
emotion classification method in Example 10 involves “the value r, which is the result of p (the
number of likes) divided by q (the number of dislikes)”” and determining the emotion
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classification based on a comparison of the value r with a threshold value, which should pertain
to an algorithm rather than a business rule and method feature.

Second, even if the emotion classification method in Example 10 is regarded as a business rule
and method feature, the conclusion in Example 10 still cannot be derived based on the above
content in 6.1.3, because only a sufficient condition, rather than a necessary condition, for
determining the interaction between business rules and method features and technical features is
given in 6.1.3. In the case where the original proposition (if p, then q) is true, the negative
proposition (if not p, then not q) is not necessarily true. Therefore, it is not convincing to negate
the interaction between emotional classification and technical features based on the above
contents in 6.1.3.

Since the emotion classification method in Example 10 is in fact a part of the adopted technical
means, its contribution to the solution shall be considered in the examination of inventive step.

IPO respectfully suggests that the following language:

“As can be seen from the application content, even if the emotion classification rules are
different, the technical means used to color the corresponding data can still be the same and does
not require any change. That is, the aforementioned emotion classification rule and the specific
visualization means are not functionally supportive and interactive with each other. As compared
with reference document 1, the invention application only proposes a new emotion classification
rule but does not actually solve any technical problem or make any technical contribution to the
prior art. Therefore, the claimed invention does not involve an inventive step as compared with
reference document 1.”

be replaced with the following:

“The solution of the invention application is distinct from reference document 1 in the specific
emotion classification rule method in Step 1). The emotion classification method determines an
emotion classification based on the collected information. The determination of the membership
degree of emotions, the establishment of the geometric layout of the visual diagram of emotions
and the coloring of the geometric layout are all based on the emotion classification. Therefore,
the emotion classification method and the technical features are functionally supportive of and
interactive with each other. Neither the emotion classification method nor its application in
visualizing the dynamic evolution of views has been disclosed by other reference documents or
belongs to common knowledge in the art. There is no inspiration from the prior art on the whole
that guides those skilled in the art to improve reference document 1 to reach the claimed
invention. The claimed invention is non obvious as compared with the closest prior art, and it
involves an inventive step.”

Example 10 modified as suggested is similar to Example 7 and Example 9. If it is desired to keep
an example in which algorithmic features or business rules and methods cannot be considered as
a whole with technical features and the solution is not inventive, it is proposed to replace the
claim in Example 10 such that the distinguishing technical features are business rule and method
features, for example, where the business rule and method features and the technical features are
not functionally supportive of and interactive with each other.



INTELLECTUAL PROPERTY OWNERS ASSOCIATION
17 December 2019
Page 5

Attached please find this letter as translated. We again thank you for permitting IPO to provide
comments and would welcome any further dialogue or opportunity to provide additional
information.

Sincerely,

7!7 795 a

Henry Hadad
President

Attachment



