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21 August 2018

Ministry of Commerce

No. 2 East Chang'an Street
Beijing 100731

People’s Republic of China

VIA EMAIL ONLY (xuysh@mofcom.gov.cn)

Re:  Request for Public Comments on China’s Revised Draft Catalogue of
Technologies Prohibited and Restricted from Import and Revised
Draft Catalogue of Technologies Prohibited and Restricted from

Export (R F (FEZELFEARKFHHFEOERER) fn (PEZELEHA
FREIH DK ER) BITATFEREN)

Dear Sirs/Madames:

Intellectual Property Owners Association (IPO) appreciates the opportunity to
respond to the request for public comments on China’s Revised Draft Catalogue of
Technologies Prohibited and Restricted from Import and Revised Draft Catalogue

of Technologies Prohibited and Restricted from Export (3&F (+ EZE1E 3 b R
HEPEARER) fn (PEZLEHORAHPEARER) BITATFERE
).

IPO is an international trade association representing companies and individuals in
all industries and fields of technology who own, or are interested in, intellectual
property rights. IPO’s membership includes about 200 companies and close to
12,000 individuals who are involved in the association either through their
companies or as inventor, author, law firm, or attorney members. IPO
membership spans over 30 countries.

IPO advocates for effective and affordable IP ownership rights and offers a wide
array of services, including supporting member interests relating to legislative and
international issues; analyzing current IP issues; providing information and
educational services; and disseminating information to the public on the
importance of IP rights.

The revised draft Catalogues of Technologies Prohibited and Restricted from
Import and Export significantly expand the scope of technologies restricted from
export. (For example, restricting from export broad categories of computer
technology, for example “[a]rtificial intelligence interactive interface technology”
and “[s]oftware technology of supercomputer.””) This will impact both domestic

and foreign entities — and in particular will affect the members of IPO. IPO
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would like to use this opportunity to comment and seek clarification on the revised
draft catalogues and on other aspects of China’s technology import and export
regulations as well.

IPO would appreciate clarification that the regulations do not apply to
intercompany development work where teams work across different countries,
including China, but are all employed by entities that are 100% related (i.e., each
wholly belong to the same parent company). Otherwise, foreign technology
investors will be forced to cut back their high-end workforce in China, as they will
not be able as a practical matter to put engineering teams inside China. This
would reduce high-income job opportunities in the knowledge economy. It would
also reduce the reciprocal exchange of foreign technology with China insofar as
there would be a reduced high-end workforce to train and work with foreign
technology.

We also propose excluding export and import activities for existing licensing and
co-development agreements that were executed prior to any catalogues’
amendment coming into force insofar as it relates to the ‘Restricted’

catalogue. Foreign companies are open to collaborating with China’s domestic
players by entering into cross-licensing agreements in order to share know-how
and technology for mutual growth and benefit. Undoing existing collaborations
and disincentivizing future collaborations might hamper investor confidence and
block domestic players’ own access to foreign technology.

In addition, per the “Regulations on Technology Import and Export
Administration” (the “Regulations”), restricted technology needs to undergo a
licensing application process before it can be exported. The recently released
“Relevant Work Measures on Foreign Transfer of IP Rights™ (the “Work
Measures”) focuses administrative review on the transfer of at least four types of
IP rights to foreign entities: patent rights, integrated circuit layout designs,
computer software copyrights, and new plant varieties. A substantive examination
is added which will be carried out by SIPO, science and technology
administrations, and the Agricultural Ministry and Forestry Bureau. According to
the Work Measures, the review will be focused on: (i) “impact of foreign transfer
of IP rights on China's national security” and (ii) “impact of the foreign transfer of
IP rights on the innovation and development capacity of core and key technology
in China's important fields.”

Considering that additional reviews prescribed in the Work Measures will be
conducted by different agencies, we look forward to the issuance of more detailed
guidelines standardizing the approval process to ensure consistency in application
and outcome, and transparency in the review process across agencies. In particular,
we recommend that the review process focus on the subject matter of the
technology being imported or exported, rather than substantive scrutiny of the
contractual terms negotiated between the parties. In addition, we believe a clearer
definition of what constitutes impact on national security and impact on innovation
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and development capacity of core and key technology in China's important fields
would be helpful.

We note that the “Regulations on Technology Import and Export Administration”
state that reviewing agencies are under an obligation to keep confidential any trade
secret information they encounter during the review process. Considering the
additional substantive reviews mandated by the Work Measures, and that
technology export agreements often include an applicant’s highly sensitive
information, we recommend more specific guidelines on the protection of
confidentiality by agency employees. In particular, we suggest limiting
dissemination within an agency to a need-to-know basis, and restricting use of an
applicant’s confidential information so that it may only be utilized for the purpose
of the review process. Stronger measures to protect confidential information will
encourage applicants to be more forthcoming and cooperative.

On a related note pertaining to substantive contract reviews by administrative
agencies, we would like to take the opportunity to emphasize the importance of
allowing entities to set their own contractual terms based on market forces and the
parties’ experiences and knowledge of the industry, consistent with the nature of
their businesses. This will encourage multi-national companies to continue to
invest in technology transfer and research and development activities in China.

We again thank the Ministry of Commerce for permitting IPO to provide
comments and would welcome any further dialogue or opportunity to provide
additional information.

Sincerely,

76 ZIra

Henry Hadad
President
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