UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO: 14-20083-CV-SEITZ/TURNOFF
COMMONWEALTH LABORATORIES, INC.,
Plaintiff,
VSs.
QUINTRON INSTRUMENT COMPANY, INC.,
Defendant.

/

REPORT AND RECOMMENDATION

THIS CAUSE is before the undersigned upon Defendant Quintron Instrument Company,
Inc.’s (hereinafter “Quintron” or “Defendant”) Motion for Attorney’s Fees and Costs (ECF No. 62)
and a prior Order of Referral entered by the Honorable Patricia A. Seitz. (ECF No. 58). A hearing
on this Motion took place before the undersigned on July 1, 2015. (ECF No. 94-96). Upon review
of the Motion, the Response, the Reply, the court file, hearing argument from counsel, and being
otherwise duly advised in the premises, the undersigned makes the following findings.

The Parties & Their Patents

Plaintiff Commonwealth Laboratories, Inc. (hereinafter “Commonwealth” or “Plaintiff”) is
a clinical laboratory in Massachusetts. (ECF No. 6). It specializes in testing for levels of methane
and hydrogen in human breath for purposes of aiding in the diagnosis of multiple digestive disorders.
Id. On September 24, 2013, Commonwealth entered into a license agreement with Cedars-Sinai

Medical Center (hereinafter “Cedars-Sinai”’), whereby Cedars-Sinai granted to Commonwealth all



rights in United States Patent No. 6,805,852 (hereinafter “‘852 Patent” or “patent-in-suit”).' Id. The
‘852 Patent outlines a method for diagnosing Irritable Bowel Syndrome (hereinafter “IBS™) and other
digestive disorders caused by Small Intestinal Bacterial Overgrowth (hereinafter “SIBO”). Id. The
patented method involves the analysis of the content of carbon dioxide, methane, or hydrogen gas
in a breath sample taken after an individual has ingested a sugar substrate such as lactulose, xylose,
lactose, or glucose. Id.

Quintron was founded by Dr. Lyle Hamilton. (ECF No. 62). Dr. Hamilton has authored
several books on the science of breath testing for SIBO. (ECF No. 64 at Exs. E-F). According to
Quintron, Dr. Hamilton “literally wrote the book on breath testing equipment and methodology.”
(ECF No. 62). In 1992, six (6) years prior to the date of Commonwealth’s ‘852 Patent, Dr. Hamilton
outlined a test protocol to determine whether bacterial fermentation is taking place in a patient’s
body. Id. Basically, the patient is required to fast for a certain period of time. Id. The purpose of
the fasting is to starve any existing bacteria in the small intestine of sugars. I[d. A baseline test is
completed to measure for hydrogen and methane gases. Id. The patient is then given a sugar
substance and his/her breath is measured during fifteen (15) minute intervals. Id. The test results
are charted to determine whether there is bacteria in the small intestine that are digesting the sugars.
Id.

Two specific Quintron products are at issue in this litigation, i.e., a gas chromatograph and

abreath test kit. (ECF No. 6). The gas chromatograph, or breath/trace gas analyzer, is an instrument

'Dr. Mark Pimentel, the inventor of the ‘852 Patent transferred his rights to Cedars-Sinai, who became the
owner of the ‘852 patent by assignment, and later entered into an exclusive license agreement with Commonwealth.
(ECF No. 1). Commonwealth now owns all substantial rights in the ‘852 patent. Id.

2See e.g., Lyle Hamilton Ph.D., Breath Tests & Gastroenterology (QuinTron Instrument Co. 1992).
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that measures the concentrations of various chemicals in a sample of gas. (ECF No. 62). The
breath test kit is used to collect breath samples. Id. An initial volume of air is collected into a bag
using a mouthpiece. Id. That first volume, referred to as “waste air,” is not analyzed. 1d. A second
sample, referred to as “deep lung air,” is captured in test tubes for analysis. Id.

Here, Commonwealth’s ‘852 patent pertains to a methodology —not a device. Id. The patent
itself, however, does indicate that “each breath sample” used in the testing is analyzed for “hydrogen
content with a gas chromatograph.” (ECF No. 64 at Ex. Q). Ironically, the device used to carry out
Commonwealth’s method actually belongs to Quintron, i.e., Quintron’s Model DP. (ECF No. 96);
WCT Hr’g Tr. 20:11-17, July 1, 2015; (ECF No. 95 at Ex.Q).

Procedural History

This action was filed on January 8, 2014. (ECF No. 1). An Amended Complaint was filed
on January 27, 2014. (ECF No. 6). The Amended Complaint alleges, among other things, patent
infringement, inducement and contributory infringement. [d. By way of summary, Commonwealth
accused Quintron’s breath testing kits and breath/trace gas analyzers of infringing its method patent.
Id. On April 24, 2014, Quintron moved to dismiss the Amended Complaint. (ECF No. 20). On
May 9, 2014, Quintron filed a Motion for Summary Judgment. (ECF No. 26). In the Motion, it
argued, inter alia, that Commonwealth’s asserted ‘852 claims were invalid because they were
directed to “patent ineligible subject matter.” Id.

On June 13,2014, Judge Seitz granted Quintron’s Motion to Dismiss and deemed its Motion
for Summary Judgment moot. (ECF No. 38). Pursuant to the Order, Commonwealth was granted
leave to file an Amended Complaint. Id. The Court specifically directed Commonwealth to allege

facts to support that Quintron performed every step of the method claims of the ‘852 patent. Id.



On July 14, 2014, the day before the deadline to file the amended pleading, Commonwealth moved
to voluntarily dismiss the entire action under Rule 41(a)(1). (ECF No. 45).

On July 15, 2014, Judge Seitz entered an Order Setting a Briefing Schedule and
Administratively Closed the Case. (ECF No. 48). In her Order, the judge noted that Quintron did
not oppose the dismissal. Id. Instead, it contends that because Quintron filed a motion for summary
judgment, the action could only be dismissed under Rule 41(a)(2), which requires “a Court Order
of Dismissal on terms the Court deems proper.” Id. In the interim, Quintron filed a Motion for
Discovery. (ECF No.49).  Inits Motion, Quintron argues that this case should never have been
filed in the first place. Id. In light of same, Quintron insists that this qualifies as an “exceptional
case” and is worthy of a fee award. Id. The Court scheduled a hearing and set forth a briefing
schedule. (ECF No. 54, 56).

November 25, 2014 Hearing

The parties appeared before Judge Seitz on November 25, 2014, (ECF No. 59, 60). At the
hearing, Quintron was asked to educate the Court on why it felt that this matter qualified as an
“exceptional case.” Id.; PAS Hr’g Tr. 3:3-8, Nov. 25, 2014.  The most persuasive argument
presented was that Quintron’s device (the alleged infringer) was actually listed on the face of the
patent-in-suit. PAS Hr’g Tr. 3:17-22. In other words, the actual inventors of the ‘852 patent admit,
in the patent itself, that they themselves used Quintron’s gas analyzer to perform their tests.

Therefore, in Quintron’s view, its products necessarily constitute “prior art.” Id. at 6:6-16.

3 Prior art, or state of the art background art, in most systems of patent law, constitutes all information that
has been made available to the public, in any form, before a given date that might be relevant to a patent’s claims.



In this connection, Quintron noted that it has been selling its devices to Cedars-Sinai as early
as 1988. Id. at 5:1-4. Those prior sales, argued Quintron, constitute an “invalidating sale” of the
devices at issue. Id.  Further, Quintron suggested that this information was provided to
Commonwealth on several occasions, e.g., upon receipt of its Cease and Desist letter, and again upon
the filing of this lawsuit. Id. at 5:3-25. In short, Quintron argued that Commonwealth failed to
conduct a minimal pre-suit investigation (review of the patent and its prosecution history, claims
construction, and comparison of the claims as construed against the accused product). Id. at 8:1-3;
25-2-4. Inlight of same, and in preparation for its fee motion, Quintron requested specific discovery
targeted at the pre-filing investigation. Id. at 24:2-7. Commonwealth opposed the request, and asked
the Court to treat the case as “over” and “closed” with each party going its own separate way. 1d.
at 29:1-4.

After the hearing, Judge Seitz entered an Order of Dismissal and granted-in-part Quintron’s
request for discovery. (ECF No. 58). Specifically, the Order gave Quintron leave to conduct a
brief two (2) hour deposition of Attorney Mark Stein, Commonwealth’s original counsel. Id. The
deposition was to take place under seal and subject to a protective order. Id. In furtherance of same,
Mr. Stein was directed to provide his billing records and pre-suit investigation materials relating to,
inter alia, the analysis of the patent and the “construction of the claim.” Id. Mr. Stein appeared for
deposition, with the relevant documents, on December 16, 2014. (ECF No. 64-6).

By way of summary, he testified that as part of his pre-suit investigation, he reviewed the

patent, investigated Quintron’s practices, reviewed the breath testing kits, and had discussions with



various third-parties.* Stein Dep. 9:3-8.  He further testified that after constructing the claims,
analyzing public records, inspecting Quintron’s devices and their function, he concluded that
Quintron was directly infringing the ‘852 patent. Id. at 13:5-11. In his opinion, Quintron was
“selling and offering for sale testing kits that read [sic] on each of the claims of the [‘852] patent.”
Id.
The instant Motion followed not long after the Stein deposition. (ECF No. 62).
Applicable Law

As a general matter, the Patent Act (“the Act”) allows for the recovery of attorney’s fees by
prevailing parties in cases that are deemed to be “exceptional.” 35 U.S.C. § 285. Here, Quintron
asks the Court to specifically determine that the facts and circumstances of this action merit such a
designation. (ECF No. 62). In order to provide the necessary context, a brief history of the Act, and
specifically § 285, is appropriate.

The Act did not initially authorize the award of attorney’s fees in patent cases. In 1946,
however, Congress amended the Act and adopted 35 U.S.C. § 70. The statute gave federal courts
broad discretion to permit fee shifting. See, S. Rep. No. 1503 (79th Cong. 2d Sess. 1946). Under
§ 70, the courts could use their discretion to “award reasonable attorney’s fees” to the prevailing
party in any patent case following the entry of judgment. 35 U.S.C. § 70. The provision enabled
courts to address matters such as unfairness or bad faith on the part of the losing party. Park-In-

Theatres, Inc. v. Perkins, 190 F.2d 137, 142 (9" Cir. 1951). In other words, fees were not

traditionally viewed as “a penalty for failing to win” a patent infringement suit but, rather, as

*Mr. Stein testified that he had pre-suit discussions with, among others, Dr. Pimentel, Dr.
Howard Bakovitz, Dr. Howard Estrin, Pablo Melex, Seth Levy and Jim Lauer. Stein Dep. 9:3-8.
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appropriate only in the face of equitable considerations that would make it “grossly unjust that the
winner” of the lawsuit “be left to bear the burden of his own [attorney’s fees).” Id. at 142 (holding
that it is not contemplated that an award of fees will become an ordinary thing in patent cases). For
years thereafter, courts exercised their discretion sparingly. Stragent, LLC v. Intel Corp., Case No.

6:11-CV-421, 2014 WL 6756304 (E.D. Tex. Aug. 6, 2014) (citing Park-In-Theatres. Inc., 190 F.2d

at 1753).

In 1952, Congress re-codified § 70 into § 285. The newly codified § 285 included a fee-
shifting provision that authorized district courts to award attorney’s fees to prevailing parties in
“exceptional cases.” 30 U.S.C. § 285. No definition of “exceptional” was provided. ~When
Congress drafted § 285, and today for that matter, the word exceptional meant “uncommon,” “rare,”

or “not ordinary.” QOctane Fitness LLC v. Icon Health & Fitness, Inc., 134 S.Ct. 1749 (2014) (citing

Webster’s New International Dictionary 889 (2d ed. 1934)). After the enactment of § 285, courts
applied it with discretion, balancing several factors in order to determine whether a given case was

worthy of a fee award. See, e.g., True Temper Corp. v. CF & [ Steel Corp., 301 F.2d 495, 508-509

(10" Cir. 1979).

After the creation of the Federal Circuit in 1982,’ and for years thereafter, courts continued
to follow a “totality of the circumstances” approach on the issue of attorney’s fees. See e.g.,
Yamanouchi Pharmaceutical Corp. v. Danbury Pharmacal, Inc., 231 F.3d 1339, 1347 (C.A. Fed.
2000). In 2005, however, the Federal Circuit adopted a more rigid standard in the case of Brooks

Furniture Mfg., Inc. v. Dutailier Int’l, Inc., 393 F.3d 1378 (Fed.Cir. 2005). There, the Federal

5The Federal Circuit was created and vested with the exclusive appellate jurisdiction for patent cases. 28
U.S.C. § 1925,



Circuit found that a case is “exceptional” where there has been some “material inappropriate
conduct” or the action was both “objectively baseless” and “brought in subjective bad faith.” Id.
at1381. Although the Court noted that the decision to award fees remained within the Court’s

discretion, it still required the existence of both elements by clear and convincing evidence. Id.

Last year, however, the Supreme Court issued its opinion on Octane Fitness, LLC v. Icon

Health & Fitness, Inc., 134 S.Ct. 1749 (2014)° and set forth a new standard for interpreting the fee-

shifting provision in 35 U.S.C.§ 285. In doing so, the Court rejected the standard espoused in

Brooks Furniture as “overly rigid.” Id. at 1755-56. In its view, the prior framework was inflexible,

unduly rigid, and impermissibly encumbered the statutory grant of discretion to district courts. Id.

It further concluded that the Brooks Furniture logic would render § 285 “largely superfluous,”

because courts already have the inherent power to award fees in cases involving misconduct or bad
faith, Id. at 1758. Another important component of the decision is that patent litigants are no
longer required to establish their entitlement to fees by clear and convincing evidence. Id. The Court
reasoned that patent-infringement litigation has always been governed by a preponderance of the
evidence standard, because it allows both parties to “share the risk of error in roughly equal fashion.”

Id. (citing Herman & MacLean v. Huddleston, 459 U.S. 375, 390 (1983)).

This new standard directs courts to determine whether a case is exceptional in the “case-by-

case exercise of their discretion, considering the totality of the circumstances.” Id. at 1756 (citing

®In Octane Fitness, the patentee (“Icon”) brought an action against a competitor (“Octane”) alleging
infringement of a patent for an elliptical machine that allowed for adjustable stride length.  Id. at 1755. The district
court found no infringement and granted summary judgment. Id. In so doing, the court denied the competitor’s
motion for attorney’s fees, and an appeal and cross-appeal followed. Id. The appellate court affirmed. Certiorari
was granted. Id.



Fogerty v. Fantasy. Inc., 510 U.S. 517, 114 S.Ct. 1023, 127 L.Ed.2d 455, 1755-1756 (1994)). In the

post-Octane Fitness world, an exceptional case is one that “stands out from others” with respect to
the substantive strength of a party’s litigating position, considering both governing law and facts of
the case, or the unreasonable manner in which the case was litigated. Id. In sum, “[t]here is no
precise rule or formula” for making these determinations, “but instead[,] equitable discretion should
be exercised.” Id. (citing Fogerty v. Fantasy, Inc., 114 S.Ct 1023 (1994) (noting that district courts
should consider a nonexclusive list of factors, including frivolousness, motivation, objective
reasonableness of the components of the case — both factual and legal- and the need to advance

considerations of compensation and deterrence)).

The Octane Fitness decision is, for all intents and purposes, relatively new. District courts
are just now starting to interpret the ruling. So far, we do know that courts are reluctant to award
fees if the plaintiff has, “set forth some good faith argument in favor of its position.” Small v.

Implant Direct Mfg. LLC, No. 06-CIV-683 (NRB), 2014 U.S. Dist. LEXIS 154468, at *9 (S.D.N.Y.

Oct. 23, 2014). see also EON Corp. IP Holdings LLC v. Cisco Sys. Inc., 12-CV-01011-JST, 2014

U.S. Dist. LEXIS 101923 (N.D. Cal. July 25, 2014) (denying an award of attorney’s fees where
infringement contentions lacked merit, but the Court could not conclude that “no reasonable patentee
could [find] an opening...through which the argument [albeit stretched] could be squeezed”). By
and large, courts still recognize that the imposition of fees under § 285 remains an exception to the

American Rule’ against fee-shifting. See Hi-Tech Pet Products, Inc. v. Shenzhen Jianfeng Electronic

Pet, No. 6:14-cv-759-Orl-22TBS, 2015 WL 926023 (M.D. Fla. Mar. 4, 2015) (citing Intellect

7Traditionally, under the American Rule, each litigant is responsible for his or her own attorney’s fees, “win
or lose.” Marx v. General Revenue Corp., 568 US. -, 133 8.Ct. 1166 (2013).
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Wireless, Inc. v. Sharp Corp, No. 10C 6763, 2014 WL 2443871, at *5 (N.D. Ill. May 30, 2014)).

Analysis
Here, Quintron argues that a proper pre-suit investigation would have revealed that: (1) its

devices could not infringe upon method claims;® (2) the accused devices constituted “anticipatory
prior art” that Commonwealth was well aware of; and that (3) Commonwealth failed to identify a
single person who directly (or who Quinton directed) infringed the method claims. (ECF No. 62).
Quintron also suggests that Commonwealth’s litigation conduct was questionable, and that it was
motivated to achieve “quick nuisance settlements.” Id. In sum, it asks that the Court establish
precedent against “baseless patent infringement claims” by deeming this case as “exceptional” and
granting its attorneys’ fees and costs. (ECF Ne. 62). Quintron seeks approximately $209,352.25

in attorney’s fees and $2,080.66 in costs. (ECF No. 64 at Exs. EE(3)-(4), FF).

Both in its papers and at the hearing, Quintron highlighted the following documents as being
supportive of its Motion. First, it directs our attention to the actual patent-in-suit. WCT Hr’g Tr.,
Ex. Q. As noted supra, the patent, which illustrates a method, states, “[E]ach breath sample was
then analyzed for hydrogen content with a gas chromatograph (Quintron Model DP, Quintron
Instrument Co., division of E.F. Brewer Company, Menomonee Falls, Wisconsin 53051).” Id.
According to Quintron, this confirms that the patentee itself was using Quintron’s own device, the
accused device, for its intended purpose, to measure gases in furtherance of its methodology. WCT
Hr’g Tr. 28:10-14. This alone, argues Quintron, renders the case “beyond exceptional.” Id. at 28:1-
8. As further proof, Quintron refers to invoices dated 1987, 1997, and 1998 that document the sale

of Quintron machines to Commonwealth. Id. at Exs. B-D. The invoices show, among other things,

$Quinton specifically argues that the patent-in-suit was not meant to cover gas chromatographs or breath
kits. (ECF No. 62). It is merely a method for a doctor to diagnose a patient. 1d.
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that Quintron was selling its devices to Cedars-Sinai as early as 1987, well before Cedars’
application date of the patent-in-suit. Id. Quintron suggests that because these items were out there

before the application, they are indisputably prior art. Id. at 35:9-20.

Quintron also asks to us consider correspondence dated February 11, 2014, and April 29,
2014, from Quintron’s counsel to Commonwealth’s then counsel, Mark Stein. Id. at Exs. J -K. In
the first letter, Quintron responds to a Cease and Desist letter that was received from Commonwealth
along with the Complaint. Id. There, Quintron raises, among other issues, the fact that the alleged
infringing device is identified on the face of the patent. Id. In the later correspondence, Quintron
places Commonwealth on notice of its intent to pursue “exceptional case” attorney’s fees in light of

the recent Octane Fitness decision. Id.

Commonwealth, of course, opposes the Motion and argues that it conducted a reasonable
pre-suit investigation by obtaining samples of the products, reviewing Quintron’s advertisements and

website, and comparing them to the 852' patent. (ECF No. 75); see also (ECF No. 64-6); Stein Dep.

Dec. 16, 2014. In addition, it spoke with the inventors, reviewed the references to prior art, and
reviewed the prosecution history. [d. Commonwealth claims that it ultimately decided to dismiss
the case because of a recent Supreme Court decision that created a shift in patent law. See
Limelight Networks, Inc. v. Akamai Techs, Inc., 134 S.Ct. 2111 (2014).

At the hearing, Commonwealth urged that Quintron has failed to meet its burden. In this
connection, it argues that “Quintron has tasked this court with a very tall order” to make “specific
factual findings based on a nearly nonexistentrecord.” WCT Hr’g Tr. 54:17-20. Although, Quinton

makes several compelling arguments, the undersigned must agree.

11



As correctly noted by Commonwealth, the pre-dismissal record in this case is very limited.
As indicated above, the Complaint was filed on January 8, 2014, and the Amended Complaint was
filed on January 27, 2014. (ECF Neos. 1 & 6). However, service was not effected until April 1,
2014. (ECF No. 11,12). The initial dismissal, by the Court, was based upon pleading deficiencies.
(ECF No. 38). In other words, there was no ruling on the merits. Id. In fact, nothing in Judge
Seitz’s orders suggest any findings of frivolity or lack of merit. Id. Along these same lines, the
summary judgment motion was ultimately deemed moot. Id. Other than that, all we have is the
voluntary dismissal that was filed by Commonwealth on July 14, 2014, just three months after it

served Quintron with this action. (ECF No. 45).

Of equal importance, no Markman’ or claims construction hearing ever took place in this
action.'” (ECF No. 42). In construing a claim, a court relies on extrinsic evidence, which constitutes
“all evidence external to the patent and prosecution history, including expert and inventor testimony,

dictionaries, and learned treatises.” Markman, 52 F.3d at 980. The construction of patent claims

plays an important, if not critical, role in laying the foundation in nearly every patent case. It
requires time and preparation by everyone. That did not occur here. The voluntary dismissal by
Commonwealth and the post dismissal proceedings eliminated the need for such hearing, as well as
the needless expending of further Court resources and attorney time. Indeed, a large part of these

proceedings has occurred post-dismissal.

*Since 1995, claims construction hearings are commonly referred to as Markman
hearings. Markman v. Westview Inst. Inc., 52 F.3d 967 (Fed.Cir. 1995), aff’d, 517 U.S. 370, 116
S.Ct. 1384, 134 L.Ed.2d 577 (1996)).

A Markman hearing was scheduled for May 15, 2015. (ECF No. 42). However, the
hearing was cancelled in light of the dismissal and subsequent proceedings.
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It is also important to note that no Rule 11 Motion was ever filed in this case. Here,
Quintron insists that this case was objectionably frivolous from its inception and should never have
been filed. Well, Rule 11 is the remedy for that. However, Commonwealth never sought relief
under that Rule. Interestingly, however, the record shows that such a motion was actually drafted.
Specifically, defense counsel’s billing records, submitted in support of the within Motion, reveal at
least four (4) time entries related to the “drafting and preparation” of a Rule 11 Motion for Sanctions.
(ECF No. 64-7). In fact, at least twenty-eight (28) hours were billed in furtherance of same. Id.
That Motion, however, was never served, filed, or pursued. Instead, Quintron proceeded to draft a
motion to dismiss and a motion for summary judgment. Id. Those decisions set the stage for the
litigation that followed. The undersigned is not suggesting that a Rule 11 Motion would have ended
these proceedings earlier, or that said motion would have even been entertained. The Court is

simply noting that which is of record.

Upon careful consideration of the totality of the circumstances, including the deposition of
Mr. Stein, the undersigned finds that Quintron has failed to meet its burden by a preponderance of
the evidence. Simply stated, a fee award is not warranted in this case. The limited record herein
reveals that Commonwealth pursued this action in good faith. At no time did it dispute that
Quintron’s device was on the face of the patent. In fact, Commonwealth conceded that it knew that
the gas chromatograph was mentioned in the prior art of the patent. (ECF No. 75). Commonwealth
also knew about the breath kits and concedes that it possessed them. Notwithstanding those
concessions, Commonwealth believed that Quintron’s more recent use of its products to detect
SIBO, for purposes of diagnosing IBS, infringed on its ‘852 patent. Id. Specifically because, in its

view, the correlation between SIBO and IBS was not known prior to the issuance of
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Commonwealth’s 852 patent. (ECF No. 64-6); Stein Dep. 16:12-22. In other words, the allegation
is that Quintron began promoting its products as being able to detect not only SIBO, but SIBO for

purposes of diagnosing [BS, after Commonwealth obtained its method patent discussed supra.

As previously noted, Commonwealth decided to voluntarily dismiss in light of, what it calls,
a clarification on the law that weakened its claim on the issue of direct infringement. In fact, it was
actually Quintron that filed a Notice of Supplemental Authority citing to the Limelight decision.
(ECF No. 35). Inits Notice, Quinton states that “[n]Jow beyond any doubt, the law requires that an
accused infringer must perform all the steps of the claimed method, either personally or through
another acting under his direction or control.” Id. (citing Limelight, at 5-6). This called into question
whether Quintron could actually be liable if it did not perform the entire process, including

diagnosis'' at the final step. That step would presumably be conducted by a physician.

Here, Quintron’s Notice of Supplemental Authority (regarding Limelight) was filed on June
3, 2014. (ECF No. 35). Realizing that its claims were no longer tenable, on July 11, 2014,
Commonwealth notified the Court that it would not be pursuing this action. (ECF No. 44). A
Notice of Voluntary Dismissal followed the day after, on July 14, 2014. (ECF No. 45). As noted
by Judge Seitz, “Plaintiff should be given some credit for the fact that they took a voluntary
dismissal so quickly... and that they didn’t drag it out any further.” (ECF No. 59; 33:5-10); PAS

Hr’g Tr. 33:5-10.

"n a typical case, the construction of the term “diagnosis” would have likely been one of many
issues raised at a Markman hearing. Again, that did not occur here.
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Conclusion

Consistent with the above and foregoing, the undersigned finds that this case does not merit
an “exceptional” designation. Indeed, to characterize this case as exceptional, where there was no
claims construction, no multiples discovery disputes, no resolution of dispositive motions on the
merits, and no Markman hearing is “exceptionably presumptuous, as well as inconsistent with the
[Clourt’s understanding of what justifies the fee shifting provisions of § 285.” Computer Software

Protection, LLC v. Adobe Systems, Inc., No. 12-451-SLR, 2015 WL 1517402, at *2 (D.Del. Mar.

31, 2015). Accordingly, it is RESPECTFULLY RECOMMENDED that Quintron’s Motion

(ECF No. 62) be DENIED.

Pursuant to S.D. Fla. Magistrate Judge Rule 4(b), the parties have fourteen (14) days from
service of this Report and Recommendation within which to serve and file written objections, if any,
with the Honorable Patricia A. Seitz, United States District Judge for the Southern District of
Florida. Failure to file objections timely shall bar the parties from attacking on appeal any factual

findings contained herein. Loconte v. Dugger, 847 F.2d 745 (11th Cir. 1988), cert. denied, 4 [}.S.

958 (1988); R.T.C. v. Hallmark Builders. Inc., 99¢ F.2d 1144, 1149 (11th Cir. 1993 )

unly 241s.
LLIAM C. OFF

UNTED ES MAGISTRATE JUDGE

RESPECTFULLY RECOMMENDED infchambers at Miami, Florida on

cc: Hon. Patricia A. Seitz
Counsel of Record
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